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IN THE COURT OF APPEALS FOR THE STATE OF UTAH 
MURRAY CITY, 
Plaintiff and Appellee, 
vs. 
KAYLIN ROBINSON, 
Defendant and Appellant. 
Brief of Appellee 
JURISDICTION AND NATURE OF PROCEEDINGS 
This appeal is based upon the trial court's refusal to 
order a transcript of Defendant/Appellant's criminal case, which 
is on appeal, to be prepared at the expense of the citizens of 
Murray City, the Plaintiff/Appellee. This court has the jurisdic-
tion to hear the appeal pursuant to Utah Code Annotated 
78-2a-3 (2) (d) (Supp.1991), as the appeal is from a circuit court 
in a criminal case. 
STATEMENT OF ISSUES PRESENTED AND STANDARDS OF REVIEW 
1. Did the circuit court correctly find that the Plain-
tiff/Appellee should not bear the expense of the creation of a 
transcript for Defendant/Appellant based upon Defendant/Appel-
lant's allegations of impecuniosity? 
2. Did the Defendant/Appellant fail to affirmatively 
show that she was indigent? 
* 
* Case No. 920121-CA 
* 
* 
* 
* Category No. 2 
* 
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3. The standard of review in this matter as it con-
cerns factual matters is a clear weight of the evidence standard. 
State v. Ramirez, 817 P.2d 774 (Utah 1991) . The standard of 
review in determining a matter within the discretion of the trial 
judge is abuse of discretion. Nikander v. District Court of 
First Judicial District, 711 P.2d 1260 (Colo. 1986). 
CONSTITUTIONAL PROVISIONS, STATUES AND RULES 
The issue presented involved the rights of accused under 
the 6th Amendment of the Constitution of the United States and 
Article 1 Section 12 of the Constitution of the State of Utah. 
STATEMENT OF THE CASE 
Defendant/Appellant was charged with driving on a sus-
pended driver's license and expired registration in violation of 
the Murray City Code. Defendant/Appellant was convicted at jury 
trial on December 7, 1990 of both offenses. Defendant/Appellant 
did not request the assistance of legal counsel prior to trial or 
since that date. Defendant/Appellant filed an appeal of the 
above referenced conviction. Defendant/Appellant filed a Motion 
to Compel Plaintiff/Appellee to pay for a transcript of the trial 
with this court on or about August 18f 1991. This court remanded 
the issue to the trial court for a hearing and determination on 
the issue of Defendant/Appellant's indigence. The trial court 
held a hearing on the issue of Defendant/Appellant indigence on 
October 11, 1991, and found that Defendant/Appellant was not 
entitled to a transcript at public expense. 
2 
STATEMENT OF THE FACTS 
Prior to October 11, 1991, Defendant/Appellant was pro-
vided a copy of a subpoena duces tecum (attached hereto as Exhib-
it 1) in an attempt to require Defendant/Appellant to provide the 
court with some evidence regarding Defendant/Appellant's finan-
cial wherewithal. At the hearing on October 11, 1991, counsel 
for Plaintiff/Appellee informed the court of the subpoena duces 
tecum (transcript page [hereafter Tl 6; line [hereafter Ll 17-21) 
and thereafter argued that it was Defendant/Appellant's burden to 
provide some evidence of indigence. Defendant/Appellant argued 
first that Section 21-7-3 Utah Code Annotated (Fees) provided 
that a Defendant can file an Affidavit of Impecuniosity (T 9; 
L 19-23.) Defendant/Appellant then observed that Section 77-32-5 
Utah Code Annotated discussed expenses for printing costs (T 9; 
L 24 - T 10 L 5). 
Defendant/Appellant stated she had not requested the 
assistance of legal counsel (T 10 L 6-8) . Defendant/Appellant 
concluded by claiming Plaintiff/Appelleefs attempt to obtain some 
evidence of indigence was "over-reaching and over-broad" (T 11 
L 8-22). The court thereafter questioned Defendant/Appellant on 
her lifestyle and assets (T 6 - T 17) . The Defendant/Appellant 
did not provide the court with any evidence concerning her as-
sets, employment, or financial wherewithal. The court concluded 
that Defendant/Appellant was not indigent and that the minimum 
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standards of Section 77-32-1 thru 6 of the Utah Code Annotated 
were not met by the defendant (see Order date January 22, 1992). 
SUMMARY OF ARGUMENT 
1. The Defendant/Appellant had the initial burden of 
proving indigence and failed to provide any evidence of indi-
gence. The "Affidavit" filed by Defendant/Appellant was not 
"evidence" but a proffer of self-serving and unverifiable data. 
The Plaintiff/Appellee, by subpoena duces tecum, attempt-
ed to force Defendant/Appellant to provide some verifiable proof 
of employment, earnings, assets, etc, but Defendant/Appellant 
refused to produce any documentation. 
Defendant/Appellant failed to meet the burden of proof 
necessary for the circuit court to find her indigent or to order 
the costs of her appeal to be borne by the citizens of Murray. 
2. Because of the advantage the trier of fact has in 
observing the witnesses during the presentation of the evidence, 
this court has not overturned the findings of the trial court 
unless the findings are "clearly erroneous". State v. Walker, 
743 P.2d 191 (Utah 1987); State v. Moosman, 794 P.2d 474, 
475-76 (Utah 1990); State v. Drobel, 164 Utah Adv. Rep. 64, 69 
(Utah App. July 10, 1991). 
ARGUMENT 
POINT I 
DEFENDANT/APPELLANT FAILED TO SUSTAIN 
THE BURDEN OF PROVING INDIGENCE. 
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The right of an indigent person to have the assistance 
of legal counsel in certain criminal matters exists as limited 
matter of right as codified in Sections 77-32-1 thru 8 of the 
Utah Code. The statute fails to define "indigent person" or 
specific procedure for determination of indigence. 
It is well-established that a state must furnish a tran-
script at no cost to an indigent defendant on appeal. Griffin v. 
People of State of Illinois, 351 U.S. 12f 76 Set. 585, lOOL.Ed. 
891 (1956); Gardner v. State, 91 Idaho 909, 435 P.2d 249 
(1967) . 
It is also a well-established fact that the initial 
burden rests upon the defendant to demonstrate to the court's 
satisfaction his/her inability to advance or secure the costs to 
pay for a transcript. State v. Randies, 712 P.2d 634 (Idaho 
1985); State v. Rutherford, 389 P.2d 895 (Wash. 1964); State 
v. Reynolds, 503 P.2d 369 (Arizona 1972); Nikander v. District 
Court of First Judicial District, 711 P.2d 1260 (Colo. 1986); 
People v. Gonzalez, 512 N.Y.S.2d 182 (1982 2nd Dept); Parks v. 
Lindley, 789 P.2d 248 (Okl. Cr. 1990). 
The issue of indigence was initially raised by Defen-
dant/Appellant in a Motion to Compel the production of the tran-
script of her jury trial. Inherent in that exists the necessity 
for the court to determine her status as "indigent" under Utah 
Code Annotated Section 77-32-1 et. seq. 
Because Defendant/Appellant was the moving party in the 
action, she has the burden of proof as it concerns her "indi-
5 
gence". At hearing Defendant/Appellant failed to produce any 
evidence of her financial status at all. The court questioned 
her concerning her employment (T 12 L 16-21) and was not given 
any clear answer. The court questioned Defendant/Appellant re-
garding on-going income (T 13 L 9-10) and received generaliza-
tion. The court, in essence, attempted to aid Defendant/Appel-
lant in the presentation of her condition and was answered with 
what could fairly be defined as "double-talk". The court had no 
duty to present Defendant/Appellant's case, but in abundance of 
fairness attempted to do so with no help from Defendant/Appellant 
and without success. 
In Parks v. Lindley, supra, the Court of Criminal 
Appeal of Oklahoma dealt with the issue of the production of a 
trial transcript at public expense. The court in Parks stated: 
"The Petitioner must present an affidavit to the trial 
court that he intends, in good faith, to appeal the 
conviction, that a transcript is necessary for the 
appeal and that he has not the means to pay for the 
transcript. The trial court is then to make a finding 
as to the reasonableness of the Petitioner's request 
and issue an appropriate order. The financial inabili-
ty to pay for a transcript is a prerequisite determina-
tion for the granting of a transcript at public expense 
and is a decision to be made on a case by case basis 
(citations omitted) . In Bruner v. State ex rel. 
District Court of Oklahoma County, 581 P.2d 1314 
(Okl.Cr.1978) , this Court set forth guidelines for the 
District Courts to follow in determining the necessity 
of ordering the preparation of a trial transcript at 
public expense for appeal purposes. The first step is 
the filing of a pauper's affidavit by the defendant. A 
suggested form for the affidavit, which is to be signed 
by the defendant and verified, is provided in the 
Bruner opinion. A sufficiently detailed affidavit is 
to be taken as a prime facie showing of the defendant's 
financial condition, unless the District Attorney, the 
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trial court, or some other interested party should 
challenge the affidavit and demand a hearing. At the 
hearing, the burden remains upon the defendant to estab-
lish his indigency. The Bruner opinion emphasizes 
that while the determination of the reasonableness is a 
matter within the discretion of the court, no single 
fact should alone be determinative. The trial court 
should consider the degree to which the defendant has 
attempted to narrow the record to the issues to be 
presented on appeal, the ability of the defendant to 
make an appeal bond and the defendant's decision to do 
so, and other financial resources of the defendant 
although not sufficient to meet the total cost of both 
counsel and transcript." 
The court concluded, 
". . .we find that the decision to order the prepara-
tion of a trial transcript at public expense is within 
the discretion of the trial court, further, the Respon-
dent in the present case properly acted within that 
discretion and denied Petitioner's request for a tran-
script at public expense. Without the detailed informa-
tion contained in a pauper's affidavit and more informa-
tion from Petitioner's family, a finding of indigency 
was not warranted. By failing to adhere to the Bruner 
guidelines and the failure to sustain his burden of 
proof of indigency, Petitioner has failed to show that 
he is entitled to the extraordinary relief of mandamus." 
The Supreme Court of Idaho considered the duty of the 
trial court in determining if a defendant's request for a tran-
script at public expense in State v. Randies, supra. The Idaho 
court initially discussed the status of indigence by quoting the 
Washington Supreme Court in State v. Rutherford, supra. The 
court stated: 
"In State v. Rutherford, 389 P.2d 895 (Wash,. 1964) the 
court stated: 
Indigence is a relative term, and must be considered 
and measured in each case by reference to the need or 
service to be met or furnished. When related to the 
constitutional rights surrounding the furnishing of a 
prepaid statement of facts and transcript to a defen-
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dant in a nonfrivolous criminal appeal, the term does 
not and cannot, in keeping with the concept of equal 
justice to every man, mean absolute destitution or 
total insolvency. Rather, it connotes a state of impov-
erishment or lack of resources on the part of a defen-
dant and which, when realistically viewed in the light 
of every day practicalities, substantially and effec-
tive impairs or prevents his procurement of an adequate 
statement of facts and transcript necessary to a com-
plete appellate review of his claims of error" (cita-
tions omitted). 
"In judicially passing upon a contested issue of a 
given defendant's ability to pay the costs of perfect-
ing an appeal, consideration must, of necessity, re-
volve about and be given to the existence, nature, and 
extent of (a) the defendant's separate and community 
assets and liabilities; (b) the defendant's past and 
present occupation and earning capacity; (c) the defen-
dant's credit standing; and (d) any other factors tend-
ing to substantially impair or materially enhance the 
defendant's ability to advance or secure the necessary 
costs. These factors must, in turn, be viewed and 
weighed in light of the fact that the defendant stands 
convicted of a crime, that due process of law entitles 
him to appellate review without undue delay, that ordi-
narily the transcription and delivery of a statement of 
facts is upon a "cash and carry" basis, and that 
friends of the defendant, however affluent, cannot be 
involuntarily obligated by him or compelled by the 
state to advance or secure such costs. 389 P. 2d at 
898-899. 
The Rutherford court observed that the initial 
burden rests upon a defendant to demonstrate to the 
court's satisfaction his inability to advance or secure 
the costs to pay for the transcript." 
"It has been said that, "While the determination of 
reasonableness is a matter within the discretion of the 
trial court, . . . no single factor should alone be 
determinative. The court should take into consideration 
all the factors in the affidavit and, in addition, 
consider the designation of record — specifically, the 
degree to which the defendant has attempted to narrow 
the record to the issues to be presented on appeal." 
Bruner v. State, ex rel. Dist. Court, Okl.Cty., 581 
P.2d 1314, 1316 (Okl.Cr.1978) ." 
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The Washington and Idaho courts specifically address the 
nature of the underlying appeals legitimacy and the Defendant/ 
Appellant's attempts to narrow the issues therein. The Plain-
tiff/Appellee would suggest that a jury verdict in a criminal 
matter involving the status of a driver's license and vehicle 
registration has a significant chance of being upheld. Defen-
dant/Appellant has failed to address the frivolous nature of her 
appeal and should be required to do so by the court. 
The Defendant/Appellant cannot rely solely on her affida-
vit after it is challenged at hearing. The Defendant/Appellant 
was required to produce verifiable evidence to the court as the 
moving party and as the recipient of a valid subpoena duces tecum 
but failed to do so. The court correctly found that Defendant/ 
Appellant had failed to prove indigence. The court's decision 
refusing to order Plaintiff/Appellee to provide a transcript for 
her was correctly made in the absence of any evidence to show 
indigency and should not be overturned. 
POINT 2 
THE TRIAL COURT DID NOT ABUSE IT'S DISCRETION 
IN REFUSING TO REQUIRE THE PRODUCTION OF 
TRANSCRIPT AT PUBLIC EXPENSE. 
It is the duty of the trial court to make a case by case 
determination of indigence. Many jurisdictions have found that 
the findings of the trial court should not be disturbed unless 
they exhibit an abuse of discretion. 
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In Nikander v. District Court First Judicial District, 
supra, the court stated: 
"The determination of whether a person is indigent and, 
therefore, entitled to appointment of counsel and a 
free transcript for purposes of an appeal rests initial-
ly in the sound discretion of the trial court and is 
reviewable only for abuse of discretion." 
The Defendant/Appellant in this case has failed to iden-
tify any abuse of discretion on the part of the trial court in 
it's decision. As previously observed, the trial court did every-
thing it could to aid the Defendant/Appellant in presenting mat-
ters regarding her financial status and received no co-operation 
whatsoever from the Defendant/Appellant. Because of the advantage 
the trier of fact has in observing the witnesses during the pre-
sentation of the evidence, this court has not overturned the 
findings of the trial court unless the findings are "clearly 
erroneous". State v. Walker, 743 P.2d 191 (Utah 1987); State 
v. Moosman, 794 P.2d 474, 475-76 (Utah 1990); State v. Drobel, 
164 Utah Adv. Rep. 64, 69 (Utah App. July 10, 1991). The decision 
of the trial court was based upon all available evidence and 
should not be overturned. 
CONCLUSION 
The Defendant/Appellant has filed an appeal from a con-
viction by a jury of driving while under suspension and with 
expired registration. She has made no showing of the legitimacy 
of her appeal or attempted to narrow the issues therein. Defen-
dant/Appellant has moved to compel the Plaintiff/Appellee to 
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procure a transcript of the trial at taxpayer expense. The trial 
court allowed Defendant/Appellant a hearing at which she had the 
burden of presenting evidence of indigence. Defendant/Appellant 
received a subpoena duces tecum requiring her to bring financial 
documentation with her to the hearing. Defendant/Appellant 
failed to provide the court with any evidence of her financial 
wherewithal and dodged the questions of the court concerning her 
income and employment. The court rightly determined that Defen-
dant/Appellant had not proved indigence and that Plaintiff/Appel-
lee should not be required to procure a transcript at it's taxpay-
ers expense. The order of the court should be affirmed. 
Respectfully submitted this 30th day of September, 1992. 
rson 
Attorney 
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MAILING CERTIFICATE 
This is to certify that four (4) true and correct copies 
of the foregoing Brief of Appellee were mailed, postage prepaid, 
to Kaylin Robinson, Post Office Box 213, Riverton, Utah 84065, 
this 30th day of September, 1992. 
12 
EXHIBIT 1 
EDWIN T. PETERSON (#3849) 
Attorney for Plaintiff 
P. O. Box 57520 
5025 South State Street 
Murray, Utah 84157-0520 
Telephone: (801) 264-2642 
IN THE THIRD CIRCUIT COURT, STATE OF UTAH 
SALT LAKE COUNTY, MURRAY DEPARTMENT 
MURRAY CITY CORPORATION, 
a municipal corporation, 
Plaintiff, 
vs, 
KAYLIN ROBINSON, 
Defendant(s) 
SUBPOENA DUCES TECUM 
Criminal No. 90 200 5472 
TO: KAYLIN ROBINSON 
YOU ARE COMMANDED to appear at 5022 South State Street, 
in the City of Murray, on the 11th day of October, 1991, at 2:00 
p. m., to testify at the taking of deposition in the above enti-
tled action pending in the Third Circuit Court in and for Murray 
Department, Salt Lake County, State of Utah, and bring with you: 
See Exhibit "A" Attached 
DATED this Jl" day of 
V. CraigNiall 
JL 1991 
-**--
> *» - t- «* ".A * // / 
i;
^y 
KAYLIN ROBINSON 
90-200-5472 
October 11, 1991 Hearing 
Subpoena Duces Tecum 
EXHIBIT "A" 
1) All records of employment for 1988, 1989, 1990 and 1991. 
2) Records of all applications made attempting to obtain em-
ployment for 1988 through September, 1991. 
3) Lists of all persons who employed Kaylin Robinson in any 
fashion from 1988 through September, 1991. 
4) Federal and State Tax Returns for 1988, 1989 and 1990. 
5) Records of all monies and/or reimbursements (services of 
goods or intangibles) from any source for 19 38 through 
September, 1991. 
6) Records of all real property owned in any way by Kaylin 
Robinson. 
7) Listing or records of all personal property owned by Kaylin 
Robinson. 
8) Listing and records of all Trusts, Endowments, or other 
similar funds in which Kaylin Robinson has any interest. 
9) Records and copies of statements for all banking, checking, 
savings, credit union, or similar accounts held by Kaylin 
Robinson. 
ETP:ww 
MAILING CERTIFICATE 
This is to certify that a true and correct copy of the forego-
ing Subpoena Duces Tecum was served upon the defendant by mailing 
the same, postage prepaid, this 23rd day of September, 1991, to 
Kaylin Robinson, P. 0. Box 213, Riverton, Utah 84065. 
